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fulfills all conditions in paragraph (b) of this
clause at a minimum. Documentation of the
System shall describe how the Contractor
will—

(1) Define the scope of work;

(2) Identify and analyze hazards associated
with the work;

(3) Develop and implement hazard controls;

(4) Perform work within controls; and

(5) Provide feedback on adequacy of con-
trols and continue to improve safety man-
agement.

(d) The System shall describe how the Con-
tractor will establish, document, and imple-
ment safety performance objectives, per-
formance measures, and commitments in re-
sponse to DOE program and budget execu-
tion guidance while maintaining the integ-
rity of the System. The System shall also de-
scribe how the Contractor will measure sys-
tem effectiveness.

(e) The Contractor shall submit to the Con-
tracting Officer documentation of its System
for review and approval. Dates for submittal,
discussions, and revisions to the System will
be established by the Contracting Officer.
Guidance on the preparation, content, re-
view, and approval of the System will be pro-
vided by the Contracting Officer. On an an-
nual basis, the Contractor shall review and
update, for DOE approval, its safety perform-
ance objectives, performance measures, and
commitments consistent with and in re-
sponse to DOE’s program and budget execu-
tion guidance and direction. Resources shall
be identified and allocated to meet the safe-
ty objectives and performance commitments
as well as maintain the integrity of the en-
tire System. Accordingly, the System shall
be integrated with the Contractor’s business
processes for work planning, budgeting, au-
thorization, execution, and change control.

(f) The Contractor shall comply with, and
assist the Department of Energy in com-
plying with, ES&H requirements of all appli-
cable laws and regulations, and applicable
directives identified in the clause of this
contract entitled ‘“‘Laws, Regulations, and
DOE Directives.” The Contractor shall co-
operate with Federal and non-Federal agen-
cies having jurisdiction over ES&H matters
under this contract.

(g) The Contractor shall promptly evaluate
and resolve any noncompliance with applica-
ble ES&H requirements and the System. If
the Contractor fails to provide resolution or
if, at any time, the Contractor’s acts or fail-
ure to act causes substantial harm or an im-
minent danger to the environment or health
and safety of employees or the public, the
Contracting Officer may issue an order stop-
ping work in whole or in part. Any stop work
order issued by a contracting officer under
this clause (or issued by the Contractor to a
subcontractor in accordance with paragraph
(i) of this clause) shall be without prejudice
to any other legal or contractual rights of
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the Government. In the event that the Con-
tracting Officer issues a stop work order, an
order authorizing the resumption of the
work may be issued at the discretion of the
Contracting Officer. The Contractor shall
not be entitled to an extension of time or ad-
ditional fee or damages by reason of, or in
connection with, any work stoppage ordered
in accordance with this clause.

(h) Regardless of the performer of the
work, the Contractor is responsible for com-
pliance with the ES&H requirements appli-
cable to this contract. The Contractor is re-
sponsible for flowing down the ES&H re-
quirements applicable to this contract to
subcontracts at any tier to the extent nec-
essary to ensure the Contractor’s compliance
with the requirements.

(i) The Contractor shall include a clause
substantially the same as this clause in sub-
contracts involving complex or hazardous
work on site at a DOE-owned or -leased facil-
ity. Such subcontracts shall provide for the
right to stop work under the conditions de-
scribed in paragraph (g) of this clause. De-
pending on the complexity and hazards asso-
ciated with the work, the Contractor may
choose not to require the subcontractor to
submit a Safety Management System for the
Contractor’s review and approval.

(End of clause)

[656 FR 81009, Dec. 22, 2000, as amended at 74
FR 36375, 36378, 36380, July 22, 2009]

970.5223-2 Affirmative
program.

As prescribed in 48 CFR (DEAR)
970.2304-2, insert the following clause in
contracts for the management and op-
eration of DOE facilities, including na-
tional laboratories.

procurement

AFFIRMATIVE PROCUREMENT PROGRAM—
MARCH 2003

(a) In the performance of this contract, the
Contractor shall comply with the require-
ments of Executive Order 13101 and the U.S.
Department of Energy (DOE) Affirmative
Procurement Program Guidance. This guid-
ance includes requirements concerning envi-
ronmentally preferable products and serv-
ices, recycled content products and biobased
products. This guidance is available on the
Internet.

(b) In complying with the requirements of
paragraph (a) of this clause, the Contractor
shall coordinate its activities with the DOE
Recycling Coordinator. Reports required by
paragraph (c) of this clause shall be sub-
mitted through the DOE Recycling Coordi-
nator.

(c) The Contractor shall prepare and sub-
mit reports, at the end of the Federal fiscal
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year, on matters related to the acquisition of
items designated in EPA’s Comprehensive
Procurement Guidelines that Federal agen-
cies and their Contractors are to procure
with recovered/recycled content.

(d) If the Contractor subcontracts a signifi-
cant portion of the operation of the Govern-
ment facility which includes the acquisition
of items designated in EPA’s Comprehensive
Procurement Guidelines, the subcontract
shall contain a clause substantially the same
as this clause. The EPA Comprehensive Pro-
curement Guidelines identify products which
Federal agencies and their Contractors are
to procure with recycled content pursuant to
40 CFR 247. Examples of such a subcontract
would be operation of the facility supply
function, construction or remodeling at the
facility, or maintenance of the facility
motor vehicle fleet. In situations in which
the facility management Contractor can rea-
sonably determine the amount of products
with recovered/recycled content to be ac-
quired under the subcontract, the facility
management Contractor is not required to
flow down the reporting requirement of this
clause. Instead, the facility management
Contractor may include such quantities in
its own report and include an agreement in
the subcontract that such products will be
acquired with recovered/recycled content
and that the subcontractor will advise if it is
unable to procure such products with recov-
ered/recycled content because the product is
not available:

(i) Competitively within a reasonable time;

(ii) At a reasonable price; or,

(iii) Within the performance requirements.

If reports are required of the subcon-
tractor, such reports shall be submitted to
the facility management Contractor. The re-
ports may be submitted at the conclusion of
the subcontract term provided that the sub-
contract delivery term is not multi-year in
nature. If the delivery term is multi-year,
the subcontractor shall report its accom-
plishments for each Federal fiscal year in a
manner and at a time or times acceptable to
both parties

(e) When this clause is used in a sub-
contract, the word ‘‘Contractor’ will be un-
derstood to mean ‘‘subcontractor’” and the
term ‘“‘DOE Recycling Coordinator’ will be
understood to mean ‘‘Contractor Recycling
Coordinator.”

[68 FR 6359, Feb. 7, 2003, as amended at 74 FR
36378, July 22, 2009]

EFFECTIVE DATE NOTE: At 75 FR 57695,
Sept. 22, 2010, 970.5223-2 was removed, effec-
tive October 22, 2010.

970.5223-4

970.5223-3 Agreement regarding Work-
place Substance Abuse Programs at
DOE sites.

As prescribed in 970.2305-4(a), the
contracting officer shall insert the fol-
lowing provision:

AGREEMENT REGARDING WORKPLACE SUB-
STANCE ABUSE PROGRAMS AT DOE SITES
(DEC 2000)

(a) Any contract awarded as a result of
this solicitation will be subject to the poli-
cies, criteria, and procedures of 10 CFR part
707, Workplace Substance Abuse Programs at
DOE Sites.

(b) By submission of its offer, the officer
agrees to provide to the Contracting Officer,
within 30 days after notification of selection
for award, or award of a contract, whichever
occurs first, pursuant to this solicitation, its
written workplace substance abuse program
consistent with the requirements of 10 CFR
part 707.

(c) Failure of the offeror to agree to the
condition of responsibility set forth in para-
graph (b) of this provision, renders the offer-
or unqualified and ineligible for award.

(End of provision)

[656 FR 81009, Dec. 22, 2000, as amended at 74
FR 36380, July 22, 2009]

970.5223-4 Workplace Substance
Abuse Programs at DOE Sites.

As prescribed in 970.2305-4(b), insert
the following clause:

WORKPLACE SUBSTANCE ABUSE PROGRAMS AT
DOE SITES (DEC 2000)

(a) Program implementation. The Contractor
shall, consistent with 10 CFR part 707, Work-
place Substance Abuse Programs at DOE
Sites, incorporated herein by reference with
full force and effect, develop, implement, and
maintain a workplace substance abuse pro-
gram.

(b) Remedies. In addition to any other rem-
edies available to the Government, the Con-
tractor’s failure to comply with the require-
ments of 10 CFR part 707 or to perform in a
manner consistent with its approved pro-
gram may render the Contractor subject to:
the suspension of contract payments, or,
where applicable, a reduction in award fee;
termination for default; and suspension or
debarment.

(c) Subcontracts. (1) The Contractor agrees
to notify the Contracting Officer reasonably
in advance of, but not later than 30 days
prior to, the award of any subcontract the
Contractor believes may be subject to the re-
quirements of 10 CFR part 707.
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